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CHAPTER 12
PROPOSED PRENUPTIAL
AGREEMENT

This agreement is taken from language used by Responsa Noda BeYehuda, Even Hoezer,
Book 1, Responsa #56, Chasam Sofer, Even Hoezer, Book 1, Responsa #110. and Rav Akiva
Eiger, Psokim, Responsa #93. The above Responsas discuss prenuptial agreements regarding
a widow who is left childless, who wants to ensure that she does not fall to Yivum or Chalitza
to a brother-in-law who is totally irreligious, or is deaf or mute, or whose whereabouts are not
known. The prenuptial agreement proposed extends the scope to a woman whose marriage
dies and whose husband refuses to grant a Get, even after the Bet Din orders~ him to do so. It
also covers the case of a husband who disappears or is incompetent mentally to give a Get.

This thesis and draft is adapted from that proposed by Ray Henkin in Prrushe Ivro,
-pp- 110-117, with relevant additions. Rav Henkin proposes that the giving of a Get be
effective automatically three years afier the marriage dies. Rav Aaron Kotler has relevant
comments in Mishnas Rebi Aaron, Responsa #60, that are incorporated in this draft. This
draft also incorporates writing of the Gedolim (Sages), summarized by Rav Eliezer
Berkowitz in TENAI BENESUIN UBEGET.

The concept has the support of Rav Kook, First Chief Rabbi of Israel, and Rav Yechiel
Yaakov Weinberg, author of Responsa Shride Esh, who wrote the preface to TENAI
BENESUIN UBEGEt, by Rav Eliezer Berkowitz, both stipulating that the prenuptial
agreement be employed only by a competent Orthodox Bet Din having expertise in all laws of

marriage and divorce.

The first part of the prenuptial agreement is taken from a draft by Rav Feinstein, in
Igros Moshe Even ‘Hoezer, Book 6, Responsas #106 and #107. The author prefers using a
time span of one year--the same time span used by Noda BeYehuda and Chasam
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Sofer-mhmﬂxanthmeym,usgdby

the

Pilegish formula employed by Ramban, Raavid, Rav Yaakov

all Jewish law from Sinai, 3400 years ago.

Furthermore, according to Halacha, even
the possible flaws in

the proposals at most creates




Rambam, is only Rabbinical.

When the doubts existing are multiplied You now have, at worst, Ral _
taken to four places. Under conditions of stress, one can rely on lenient rulit
exists, then we can, ab initio, permit a remarriage, and the original marriage is m
when it is impossible for the Wwoman to obtain a Get. See also Respons
Resp. No. 11:4, middle.) This is especially true when the issue involves §
from the tremendous burden of impri

Chapter 17:15.
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I ask other Rabbonim to comment and address their comments to me.
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For Research and Study. Not for Actual Practice and Use

(To be recited prior to the giving the ring and pronouncing of HAREI AT MEKUDESHES LI
BETABAS ZU KEDAS MOSHE VEYISROEL

PROPOSED PRENUPTUAL AGREEMENT

(Jewish Date], in (Town or City, State, Country].

We, (groom’s name], the son of (groom’s father’s name] and (bride’s name], the
daughter of (bride’s father’s name], represent that we agree that the act of marriage is
conditioned upon the following:

The marriage will remain intact as long as we shall cohabit, other than when the wife
is niddah, prior to immersing in a mlkva. Then the ring that I, the Groom, am giving will be
intended by both of us to create halachic Kedushin. This fact is also created by the presence of
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tWo competent witnesses: name of first witness], son of (first witness’ father’s nz

[name of second witness], son of [second witness’ father's name]. However, in the
contingency or contingencies, one or more, the Kedushin is ab initio null and

»

ring given is intended only as a gift and not to create Kedushin.

However, if I, the husband, (groom’s name], son of (groom’s father’s namq

grant a Get to my wife, (bride’s name}, daughter of [bride’s father’s name}, th - Kedushin
is null ,and void ab initio, and the ring is merely a gift one year after the last time
m&xmwmmp will have been one of Pilegesh.

Likewise, if I, (groom’s name], son of (groom’s father’s namej, am T issing, an
address is unknown, and I cannot be summoned to appear at a Din Torah bef
Bet Din, or I refuse to appear before a Bet Din after three summonses, 1
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Similarly, if I, (groom’s name], son of (groom’s father’s name], am a

‘halachically incompetent to grant a get, because of medical or psych
Kedushin is null and void ab initio and the ring I, (name of

11
groom], son of [father's name] presently am giving to (name Ofw daughter of
namel, is a gift one year from the last time we cohabited. Our conjuga relationshi
been one of Pilegesh.

Even Hoezer, Chapter 26:1, citing Raaved, Ramban, Rav, Yaakov
Rosh, and Yaam Shel Shlomo, providing that the woman goes to the mikval
niddah; and no Kedushin was ever intended, ab initio; and we both, though liv
represent that we agree to nevertheless reserve the right to independ ._ term
conjugal relationship without veto of the other spouse and begin a conj gal rel
' another spouse. This termination is effective one year mmmm ve co
~ (groom’s name], son of (groom’s father’ name], am ordered by an od

a Get to my wife, (bride’s name], daughter of (bride’s father's namel], which I wi
: grant to (bride’s name], or else I refuse to appear to the Din Torah after being su:
three times on behalf of my wife, or my address is unknown, or I am:
or I am lost, regardless if there exists marital discord between my s
‘Otzer HaPoskim, Even Hoezer 26:1-6, re:

Pilegesh. See also, Bais Ov, Volume 7, Responsa #11, Rav
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12 L
Yudolovitz, re: court-civil marriage. See Gro Even Hoezer 26:6,7. See also Igros Moshe Rav
Feinstein, Vol. 1, Responsa No. 52:4, re: civil marriage; Bais Shmuel Even Hoezer :
Helkos Mechokek, ibid., 26:1.2. When both groom and bride explicitly
no intent of halachic marriage, then no halachic marriage exists. Igros Moshe,
No. 79, Vol. 1, Resp. No. 74. Igros Moshe, Vol. 1, No. 82:10 (end), and Vol.
also Aruch HaShulchan Even Hoezer 42:28; 42:12, 27. See also Pirusa Ivro Rav He
4:22, page 99.]

Any other contingency represented by the groom and bride, in

brother on my father’s side is not religious or missing or has a physical orp
that prevents him frm giving my wife Chalitza or he refuses to give Chs W
monetary payment or other condition then i all such cases this marriage is retroactively
Bible to the children of the tribe of Gad and Rueven . They could only acg i
inheritance in Transjordan on the condition they join the other tribes and cr
fight to conquer the rest of Eretz Yisroel under the leadershi

stipuial




However if | the groom name son of name do appear befor
MB&DmaddofouowthexrordermgweaGaw my wife name
__thum of name

M&mmymgemdlhaveabmﬂmfmmmymsmmmz  give
Chalitza or else can not be located , or is not religious, or is ill physically o
then my marriage is annulled ab initio . Thmmymfe:sﬁeewgetmad.m A
mmwbemesmeasﬁmmnmmmmm&&ebym
the tribe of Gad and Rueven. _ It is not necessary to mention all the require ent:
--mdmnnal marriage once one mentions that the marriage is conditioned



summonses. Psychological or medical incompetence must be certified in writing by two
physicians who have examined me, (husband’s name], son of (husband’s

father’s name]. I hereby agree to waive any objections to examination by physicians
appointed by the Orthodox Bet Din.

 shall be repeated at the time of the Chuppah, and again at the time
Bride, enter the Yichud room. They shall again be recited before

the first time. All recitation shall be in the presence of two competent
sul ption that the witnesses know we are cohabiting, since we share the

de with the ruling of Rav Henkin, in Perushe Ivra, pages 115116, and the
. Alaron Kotler, Mishna Rav Aaron, Book 2, Responsa #61, we both agree
that I, .._"':';*. ’s name], son of. (husband’s father’s name], herewith will write a Get and
give it to my wife, (wife’s name], daughter of [wife’s father’s name]. A kosher Get shall be
written and givlen to my wife, (bride’s name], daughter of (bride’s father’s name],The Get
will become effective immediately -MEACHSHOV-. However it is given on the conditior
that it will become operational only after one year elapses from the last time that we had
intercourse', we attend a Rabbinical trial , I am ordered to give a Get and I refuse. IfI give a
Get the Get thaf | am authorizing for the Soffer [scribe]to write. now and the two witness
to sign now and, witness the delivery to my wife is null and void. . If I refuse to give a new
Get, only thenmdiwill this Get become operational although it became effective now

ly  after it is written .We are permitted to live together as man and wife
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affonship of all other married couples Hallachic marriage. If our marriage does not
surv:ve and I atto give a Get then again our being together through out the life of the
marriage is the

marriage does not survive and I refuse to give a Get then our relationship is retroactively to be
deemed as Pilegesh - the wife is a mistress. Retroactively the Rabbis will have annulled the
mamage and the Rabbis will have converted the relationship to that of Pilegesh -mistress- not
Halachic marriage. This arrangement is permitted not only according to Ramban and Raaved
and Rosh , but is also permitted according to Rambam. . See Responsa Nodah Beyehuda
Even Hoezer # 54 and 56. See Tnai Benesuin Ubeget by Rav Eliezer Berkowitz. We
herewith vouch that our relationship .in that case will only be Pilegesh and never Halachic
Marriage .See Rambam Garoshen 10:19 Tosephta beginning Kedushin. Only when the
Rabbis do not know the intentions of both spouses do we assume that when a couple live
together their intention is to create Hallachic marriage. Even Rambam agrees when one of the
spouses and certainly whenbodlstateinﬁ'ontofwitnessesattheinstantofmtrimtbat
under certain circumstance s they do not intend Halachic marriage that no Halachic marriage
is created.see Even Hoezer chapter 41:1 See Aruch Hashulchon Even Hoezer 41:1.
According to Ramban ,Raaved,and Rosh who permit Pilegesh to a commoner , not only a
king, there exists no question that our relationship is Pilegegesh. As pointed out in our case

e as any other married couple Hallachic marriage. If, however our

only if certain contingencies occur that the Rabbis retroactively change the chmmtm- of our
relationship to Pilegesh that in such a case Rambam agrees that it is permitted even for a
Commoner , not only a king.

In addition.. to writing presently a Get, we both agree that I, the husband, (groom’s
name}, son of (groom’s father’s name], herewith appoint as agent anyone who reads this
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's father’s name], if he is competent to write the Get. I, (gmamsnamci,dmmm-
wwwmymmmmmwmmﬁammm
herewith appoint as agent anyone who is competent and reads this agreemen

14
deliver the Get to (bride’s name] no later than one year after the last day we cohabit. T
will be given at the request of the Rabb;mcalmt,an(hﬂwdoxﬂct&n,mmm
dum:nmeddma(}etshouldbegranwd.

I, (groom’s name, also herewith appoint one or more agents, up to one hundred o
more, who will will be competent and who will read this agreement, as is ne essa mm
the Get, and, likewise, mwmm@mmwmmmm he
‘competent and who will read this agreement, as is necessary, to sign the Get, an

;&mmwy todehverﬁw(}etm(bude’snm] dawofmt ther’s
accordance with the requirements of Halacha, as determined by the. Orthodc

This language should  be recited orally to the agent or agents deliveri

e RS

in the presence of the agent or agents writing, the Get and Wﬂnﬁﬁ.




Get to my wife one year after the time we last cohabited is not a Get.

15
do appear and defy their order to give a Get to my wife, (wife’s name}, daughter of (v




‘HaShulchan, Even Hoezer

146:6.)
16
L, [husband’s name), son of (husband’s father’s name}, further swear that I will ever

annul the agent or agents to write the Get, sign the Get, and deliver the Get to my wi
name), daughter of [wife's father’s name]. (Aruch HaShulchan, Even Hoezer 1+




17
Get, then this Get I presently am giving is not a Get, and the Get I
commissioning an agent or agents to write, am presently commissioning an & ige nts to
sign, and am presently commissioning an agent or agents to deliver to my wife one ye
following the last time we cohabited is not a Get.

However, if I become incompetent, then this Get I am presently giving is to bece
effective an instant before I become incompetent and is a Get.

| B follow their order or orders to give my wife, [wife’s name}, m af[mm
. name], a Get, then this Get 1. am presently giving is not a Get, and any Get I commi '

ing that the woman goes to the mikvah when she is niddah; m

mvm of the other spouse and begin a conjugal relationsk : 3
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father’s name], -to be forever prohibited wmdlhmm. that v
~ otherwise agree to Kedushin other than under the terms of this

termination is effective one year after the last time we cohabited and I, [groom
~of (groom’s father’s name], am ordered by an Orthodox Mﬂmhmawwm,
[bride’s name], daughter of (bride’s father's name], which I will refuse to g ant
m},mé&e!mﬁmtoappwwdemeham eing summoned thre

_if there mmmml discord between my spouse and myself. [See{m He b 3
Hoezer 26:1-6, re: Pilegesh. See also, Bais Ov, Volume 7, Responsa #11, Ray Yug
re: civil marriage. See Gro Even Hoezer 26:6,7. See also Igros Moshe Rav. Feinstein, Vol. 1,

- Responsa No. 52:4, re: civil marriage; Bais Shmuel Even Hoezer 26:2; Helkos Mecho

- marriage, then no Halachic marriage exists. Igros Moshe, Vol. 6, Resp. No. 79, Vol. 1,

_ No.74.Igros Moshe, Vol. 1, No. 82:10 (end), and Vol. 6, No. 112. Summ
~ HaShulchan Even Hoezer 42:28; 42:12, 27. See also Pirusho Ivro Rav Henkin, 4:

99.]

19
The ring presently given is a gift, and Kedushin was never intended




- If1do appear before the Orthodox Bet Din and follow their orders and give my % Get
o m all the time we lived together as man and wife should be Hallahic marriage

To this end, the groom signs:

son of

The bride signs:

, daughter of
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son of

Witness:

son of

» at (town, city, state, country].



of (second witness’ father’s name], appeared before them on this [date of Jewish
;{mmy. state, and com'y) and related and certified the details and oc

HoRav , son of

HoRav , son of

-151-
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e Witness:

son of

Witness:

son of

Both spouses agree to arbitrate custody of children, vi
hildren, and property settiement exclusively at an Orthodox E
 fina Mmbewodmthmmmam Orthodox B




~ granted by the husband, mmdnmemihkwmhym
. Hoezer 6, Responsa #115 and #116. However, -no condiion, preced '

prenuptial agreement entered upon and cannot hold up the Mﬂﬂr .
= However, suymeowsedumﬂytothecmmbyﬂwmfe or ex-wife will jeo

(first witness’ name], son of (first witness’

T ._m_as_:m]’

ANALYSIS

The m cited discuss the case of a m



two or three years. The author, however, applies the above authorities to the case of the

- recalcitrant husband who refuses to give a Get or to appear before a Bet Din, and/or the

s the ﬂl‘W Get becomes operational even Rambam concedes that even a cc

~ permitted in a Pilegesh relationship. . See Nodeh Beyehudah Responsa Even Hoez or# 5
: 'Sﬂé See Tnai BenesinUbeget by Rav Berkowitz.. .

Rav Henkin agrees that a competent Orthodox Bet Din, having expertise in all la

iage and divorce, can employ a prenuptial agreement. We mentioned &aﬁmhm' -

introduction, and the spouses can live together. Rav Henkin conditioned his | _ '

agreement upon the convening of an international conference of’l”mahm.m

of his principles. We have drafted some of his principles into this prenuptial
Wmammcm),mmmmaﬁm
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~ imprisonment by a recalcitrant husband who prevents her from remarrying by refusin

The reason for the reluctance of many authorities to rule against Rambam is because,
in matters of divorce, Erve, permitting a married woman to remarry, is very grave. If she is
‘not really free and she lives mthamherman,shehasconmmedachﬂmy,mdzmg ffspring
~ with the new mate are Mamzerim, bastards. We therefore are Machmir, rule very strictly.

However, under circumstances of duress, to free 2 woman from eternal ma

WMaGat,ﬂaemmnmmatﬁaeRamhm smhngcanbecomdendwm&

s a factor to help extricate the woman from eternal marital i
no other means to free her. Thus, if civil lawcanbebmughtm-plsyw.m:m c
of the woman by having |

€ husband give the wife a ,Get, in a manner that is in agreement with Halacha, then this

- husbands who refuse to give their wives a Get, in violation of the nﬂmgofa Bet
o -‘W Moshe, Even Hoezer, Book 6, Responsas No. 106 and 107. ] A similar law has been
- passed by New York State. At this point, New York law states that a Mmmﬁ_._
- remarry before he enables his former spouse to remarry by granting her a religious divorce, or
;-@d.fn&ﬁa,ﬁwcwﬂdwm;smmm%mamm % =
becomes effective only where the husband initiated the divorce. When the wife i
~ civil divorce, she has no recourse in civil law, as it presently stands.
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When no means exist to free a woman from lifelong marital imprisonment, the

- prenuptial. agreement can be used, if it was adopted prior to the wedding. (mmm
~ Even Hoezer, Vol. 1, 79:5 (end), re: case of husband who is impotent, where there exists no
- MM any woman would ever agree to such a Kedushin, where she is to remain in

her from

26

~ eternal marital imprisonment. [See Igros Moshe Even Hoezer, Vol. 1, Resp. No. 74, and Vol.
1, Resp. No. 82:10.] |
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WARNING
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ok The issue of Pilegesh is shrouded in dispute, dating to the Talmud, between the
= - Jerusalem and Babylonian Talmuds. (Jerusalem Talmud: Ksubos 5:1; Sanhedrin 7:6.

Talmud: Yevomos 77B, 78A; Sanhedrin 53A. See Resp. Bais Ov, Vol. 7, mm&x:&,
'::__'_ﬁ" Anaf2.]

The Jerusalem Tdmudholds&z&mﬂyakm:sp«m&edwhawamaa -

5 m before and during, the destruction of the First Temple.

Although Jeremiah, the prophet, later resettled representatives of the twelve tribes,

-158-



2 - they nevertheless did not resettle in their ancestral homes.

& fmmnmmmmmﬁmmemmmmm _

- king, is forbidden to have a Pilegesh.

o '::..'.'-:ﬂ.mm:ngm Tur, in the name of Rosh, would be permitted.

There are differences of opinion as to which prohibition is violated. Ramo Even
Hoezer 26:1 cites Tur,

: --_-'&&emafﬂouh, which considers Pilegesh, aacordmgﬁokmbm:,asam

ﬁ : A Nl of Bk mm :
chance sexual liaisons, not a conjugal agreement to live only with one mate for an extendec :
 period of time, open to freedom on the part of either spouse to terminate such elationship & -

theless, the partners, according to Gro, are in violation of a positive Divi
ndment when they do not contract a halachic mmrlage.I‘lﬁsmm& pinion




i during the time when there exists a Sanhedrin having ordination dating back generation after

o Moses at Sinai. Jews currently have no such tribunal. Such a tribunal,
 Maimonides, Laws of Sanhedrin

&1, could be re-instituted by a majority vote of all living sages gathered in Israel.
Mﬂyﬂ%(ibﬁ.)aﬂvxmtb&tamwmmummm

rdination, was re-instituted at the time of Bais Yoseph, who was ordained together v

Rambam however, in Codes Sanhedrin 4:1 I, remains cautious as to whether,
achically, it can be or should be done, even though he initially does advise it. In. his
pretation of the Mishna, he omits his cautious remarks

Bais Shmuel Even Hoezer 26:2 claims that the vwhuon, even if it is Div

esh is Rabbinical. (See also Reduch, Atzei Y.; and also Kenesot Hagdollo; a

—-160-



Vol. 7, Resp. No. 11, Anaf 1:1,2.]

Even though Ramban and Raaved teach that Pilegesh is permitted, as the Babylonian
mud holds, to a commoner, mmm&mm“mmmm
practice of such an institution alongside Halachic marriage. Fear is expressed for the moral
backsliding of the participants who will engage in casual relationships, not in

Babylonian as well as the Jerusalem Talmud.

Likewise, fear is expressed that the woman will be embarrased to go to the Mikvah
when she is Niddah if she is a Pilegesh. This is a violation of Kores and subject to Malkus, the
ﬁm beating, to avoid Kores. This is what Tur, in the name of Rosh, in Ramo in Even

 that Pilegesh is a violation of Malkos. (See Gro and Bais Shmuel, ibid.]
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Wﬁ&egeshmmployedonlymmmcynﬂmgswhmﬂdwhwm&ﬁt
~ rules that, in emergency cases, one can be lenient.

R'kmmmveovwﬁwﬁmwaMyﬂwpﬁmiplﬁmmwm
Aﬂefﬂmmmgmwmhkgemfmm Resp. Ramban
‘Hameyuchoses No. 284; Atzmos Yoseph, beginning of book; Resp. Ran No. 68; Yaan Shel
Wm?wmms,Chap 2, No. 10; Birkas Yoseph, No. 1; Taalimos Lev, Pmﬁmh-

- Mahram Padwa, No. 19; Rav Yaakov Emden in Responsa Yaavetz, Part II, Resp. #15; m.‘*

- Part 3, Responsa No. 8; Rav Moshe Feinstein in discussions and Responsas cited earlier ‘and

. - Rav Yudelevitz in Baia Ov, Vol. 7, Resp. No. 11. See Rav Herzog in Responsa Hachok

Leyisrael, who interprets Darkei. Moshe Ramo Even Hoezer. 7:13. R&VMmh
. M of Pilegesh in the case cited by Ramo Even Hoezer 7:13. The wives of Kohanim

Mofﬁmgmmon lnaddnmrt:sﬁxemhngofknvoﬂm:famkwm_“
woman mRMtedwmmaKohmuﬁybyRabbmmlLaw

been annuled . Theymmmnedtogeﬁmrma?ﬂegahrei&msh:p Tmmwm :
Rambam Laws of Issurei Bioh 15:2 there exists no violation of the * en




- Rambam prohibits a Pilegesh relationship. The sages at that time split their decision. They
ruled like Ramban and those other authorities that permit a Pilegesh relationship. They ruled
: ﬁmwdﬁkdmnwasmmvxolat:onofhvmgmthawmmdhyamff'w_\
EMmm}blmmmamage
~ In addition , according to Meshivas Nefesh #15 since the annulment was made by the
inical Court-that ,in effect, created retroactively, the Pilegesh relationship , even
~ Rambam will agree that there is no violation . A violation only occurs when ab initio from
 day one, the spouses enter into a Pilegesh relationship, not Halachic marriage. However
S where they enter into a Halachic marriage, that remains a Halachic marriage, ete
'_'-'-&ﬁmwmtdmhavemsmdﬂmtpmc:pnamdﬁ}emuhmmby&wmwm-._.
- spouses on their own volition, then no prohibition exists even according to Rambam.
R Furthermore , the Sages at that time ruled in accordance with Responsa Mahrask .
e __'f%ﬁemvdby?mdm Tsuvah Even Hoezer 7:2 that Kohanim mowdaycannetm

"'mwl{ohnmmtokeepﬂmr wives. Furthermore, there xsmdeﬁnﬁemmfﬁhs* *
- Kohen’s wife was in fact definitely raped . This fact ,combined with everythingelse
mentioned, created Sfek Sfeka multiple doubts. In such a situation , the woman is
 to remain with her husband.
The Pilegesh principle is used to enable a wife to extricate herself from lifelong
narital imprisonment when the husband refuses to grant her a Get. Baias Ov, Vﬂ.? _
 No. 11, Anaf 4, rules that, in emergency cases, we can group all the various interpretations re
dilegesh, and we have a Sfak Sfeka, a double doubt.

It is doubtful that we rule like Rambam, rather than Ramban, Raaved, and Ran. Even
if the ruling is like Rambam, doubt exists as to whether the prohibition is no more than
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abbinical or Divine. In cases of more than one doubt, we rule leniently, even in matters of
-marriage and divorce, which are of Divine nature. (See also ruling of Taz Eve# Hoezer

. The prenuptial agreement, even when entered and halachically administered,
- ‘wm when all other halachic as well as civil remedies have been exhausted N

Court, that, in effect, a Pilegesh relationship is created retroactively does not
Rambam’s ruling against having a Pilegesh. Rambam’s ruling is only when the | partie

mmtﬂda}kiwhm marriage.

e -mm s proposal of a prenuptial agreement, which was s\

Mw when they entered ab initio into a Halachic marriage that is later annulled, b
court, the prohibition does not apply. SeeMwuNem#leymwm
See Pischei Tsuvah 15749 on EvenHoezer 157:4

nously condemned by the Torah sages almost 100 years ago, when m PpO
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void the marriage upon receipt of a civil divorce.

Rav Henkin's prenuptial agreement and the sages cited by Rav Berkowi
undation of our prenuptial agreement, which is totally different. One needs to :
smSeferled}eivra,whmhpmvmmeﬁnm&'&
ement, as well as the entire Sefer of Rav Berkowitz, TENAI BENESUIM U'B
hich cites the sages as the foundation for the prenuptial agreement.

Breira

In the cases that the prenuptial agreement covers, there is no questions about Breira.
; ":MBemhm}hMmMmmmmmﬂwmmmameMﬁ
- ~ several options a person may have chosen, which resolution cannot be determined wﬁn; e
_-ﬁmm We do not say that the person may have chosen a definite given option S
* retroactively. Such a principle is stated only in rabbinical matters.

_ However, such a principle is not applicable where the condition is under the contr

rthodox Bet Din and grant a divorce, if so ordered. It is mhasm,nm :
not to be incognito and lost. (See Aruch Hashulchan Even Hoezer 38:67.]

In those instances where be has no control, Aruch Hashulchan cites Tur and

4 naintain, nevertheless, that in cases of conditions regarding marriage and div
' -Mofm&sww}evm (Ibid., 38:68.] This is so since matters of marris
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~ no “future™ matter that is relevant for our consideration

% not abort the Get or cancel the agency. See Even Hoezer Bais Yoseph 14&'

= &mmommﬁmmafmewmumedwasdnvmmﬁr&m

.mMymmmataMMcm«mmmMmMM

mine choice or option was made retroactively.

This is not true in other Divine matters,

Conditional Get
lively from the instant it is given then the Wmmm@mu&m =

&Wmmm agents deliver a Get to his wife. This is true if he aborted #
However if the husband stipulates that the Get is effective immediately then he car
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Ramo Ibid mentions authorities who dispute this premise. However in the case of extreme
‘hardship that every agunah qualifies we will rule like the lenient opinions of those authorities
who will free the agunah. See Taz Even Hoezer 17:15; Taz Yoreh Dayoh 293:4;Ginas
 Veradim 3:24.  See Rambam Ishos 6:17 ;See Aruch Hashulchon 143:14 fm%m
_ See the same for conditional marriages Aruch Hashulchin 38:48
Even if the Get is not physically available . It was lastorbmntormﬂh

m&aﬁxmdm%mthecm@ummplace the Get retroactively takes effi tat
listed in the conditional Get occur. This could be many years or decades later.

EVERY ORDINARY KSUBAH CAN BE A CONDITIONAL MARRIAGE
As previously discussed 1fomsmwsﬂm£ﬁie(3ettstomkeeﬁ’wtlmw
achshov- the husband can no longer abort the Get and cancel the agency . The same
lie ms a conditional mﬂmage Furthermore it is not W to follow all the

- 'thﬂ:mwmwlfone mﬁm@mw%' i
‘Sinee every Ksubah is dated then it follows that there exists a conditional marriage in every
- halachic marriage. ﬁahusbmdabmdmaiuswgfemdéoeamtm%hwm

- shelter and clothes then he has breached the contract of the ksubah . If he abandon ‘her he

~ does not obviously have sex with her. Heagmnb:ewhesﬁwcmmofm ] th
instances if the breach is not cured ,then the wife can sue to have the marriage annulled
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providing the husband refuses to give her a Get. Then the marriage can be annulled
_ - 38:3; 38:48;38:17;38:25; 143:28 ; Bair Haitiv even Hoezer 38:3, and 38:6- that if one
= _mentions that the condition in a marriage is effective immediately it does not need to qua
all the other conditions stated in the Bible mgm&mﬁuechldtmofmmafﬁﬁm
© Rueven. He same is truc if the CONTRACT OR THE KSUBAH IS DATED. Thus

ince the Ksubah is dated it qualifies for this exemption. In situations that the cou ple has
Je to a rabbinical trial and the husband is ordered to give a Get that he refmsmw '-
 marriage can be annulled. This is true after all other means have been exhausted to force the
~ husband to give a Get to no avail.
This has nothing to do with Mekach Tout -a mistake with the man WW@

used only if it occurs before the couple married. Then the wife must leave the marital home
 the instant she discovers the defect of the husband that was concealedandnotmﬂm

She first discovered this after the marriage. What I ampmposmg@nbeamm@wmm
“agunh in the case of the husband abandoning her.

The KSUBAH ALSO CONTAINS A CLAUSE THAT THE HUSBAND PLEDGI

_ _'me‘-mml He is not impotent. ifﬂwhusbandmaﬂyofm
derstandings and they are not cured and he refuses to give a Get when ordered by the R: abbinical
Em ﬁewxfcmpmqmedm follow all theszrp-ﬂanmsofﬁwnabbmwalcmt; samuﬂnﬂ
civil court remedies have been exhausted and the husband still refuses to give a Get then the
- marriage is annulled retroactively. Even if this breach occurs yunmm |
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This strategy coupled with the 20-30 other strategies mentioned in this book should
provide the Rabbi with an arsenal to annul marriages when all other civil law  and social
pressures have been tried and have had zero effect to have the husband give a egular Get.

As I mentioned in my introduction and summary of the relevutcm'sh
'__QMmemhkappmhatmn on this chapter . He told me that it is halachically
g accurate , but should not be used in practice . Thhdoveﬁnhwﬁtﬁemhﬁ%ﬁﬂ"'
- Hoeazer 28:21. He states that even if one has a prenuptial agreement one mwm
nnddnusl a Get. Ramo cites Mahrik #84. This is the position of Aruch Hashulcho
28:96 . See Bais Yoseph on Tur Even Hoezer end of chapter 28 . He cites responsa
W son of Tashbatz that at no time were prenuptial agreements ever used in i
even if all or the majority of all the Rabbinical Courts in a community voted in favor of it.

Rav Berkovitz claims that all this was true when the Rabbis had the power to

nforce their authority by other means. This is not true in our day and age. In sucha
situation unless we prudently use prenuptial agreements and prenuptial Gitten -Jewish

i""- orces the agunah will remain in prison for ever. See Tnai Benesuin Ubeget by Rav
Eliezer Berkovitz. pages 161-162. ; 156-164. This is the position of Ray Yudelovitz, Rav
Moshe Feinstein, Rav Klotzkin, Ray Rosen , Rav Moshe Tzeig. Rav Gorin and The Shredei
‘Esh- Rav Yehiel Yaakov Weinberg. I prove in this book that the Aruch Hashulchon ag:

The above authorities discuss annulments each of these Rabbis have their own
stipulations under what set of circumstances an annulment can be given; and when it can
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: APTER -3 FOR THE SOURCES FOR THIS FUNDAMENTAL LAW, hmm
‘any one who is not a licenced professional and practices any given profession is in violation
~of the law . Any one who helps such an individual practice the licensed profession is
equally guilty as an accomplice. 1 do not understand why in areas of hallacha non rabbis
su nly feel that they can interfere and direct how religious law is to be practiced. This is

m basic foundation of reform and conservative Judaism .

This principle is so critical that Ray Moshe Feinstein once threw out a number
very influential members of the board of directors at his Yeshiva Tiferes Yerushelay
because they wanted to have a role in running the yeshivah in 2 manmner that was in conflict
- with hallacha. Rav Moshe Feinstein then himself solicited funds for his yeshivah.
~ MIXEDSEATING AT THE SYNAGOGUE WOMEN RECEIVING AL

MIXED SEATING AND ALIYOT FOR WOMEN AND WOMEN HAVING A
NYON OF THEIR OWN are opposed by the Israeli chief Rabbinate. I have written
chapters 30 and 31 showing that these innovations -mixed seating and aliyot for women

W Halacha and must be opposed. These innovations ,as well as , women havir
- minyon of their own -that I discuss here - present a threat ta&ennmyof&&M‘
omen within Torah Judaism. In addition to many Halachic violations enumerate
aapter 30 and 31 such innovations can possibly jeopardize the union and
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ndence of the sexes on each other in ritual observanece ,marital life , earning a
m child rearing, Jewish education and every moment of life from the cradle to the
grave. In all areas and times the sexes are interdependent. They can not survive if they stand
' The spouses must complement each other ,not be in competition wi th each othe
- Marria, must not be a war of the sexes. They must love, honor and respect each other and
mm other feel important. When one gets married the spouses must make a one
| m per cent commitment to each other. Their commitment must supersede all other
loyalties emotionally, psychologically, financially and in every respect to everyone else in
: w including their parents brothers sisters former loves and all their children . THE
SPOUSE COMES FIRST. UNLESS THIS BASIC FOUNDATION EXISTS THE
-mlAGE WILL NOT SUCCEED. THIS IS THE UNDERSTANDING AND PART
OF THE UNWRITTEN CONTRACT OF THE KESUBAH. OF KEHILCHESA
mm THE SPOUSES PLEDGE TO BEHAVE AS JEWISH SPOU

- KNO N AND MANDATED BY EVERY ONE [THOSE WHO DO NOTMAMRR
M&V’&RY TINY FRACTION OF THE POPULATION AND THEIR OPINIO)
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TARRIED CONSTITUTES A HALACHIC -JEWISH LAW- GROUND TO ANNUL THE
MARRIAGE. UNLESS THE SPOUSES HAVE THE MOTIVATION TO GET

RIAGE ENTAILS SACRIFICE ,

_ TION , PATIENCE AND COMMENCE SENSE . IF ONE DOES NOT WANT TO

MARRY ONE PARTICULAR PERSON THE PARENTS MUST BUT OUT. THEY

~ CAN"T LIVE THEIR CHILD'S LIFE LATER ON. GETTING MARRIED IS BUT ONE
MLSTE?TOA MARRIAGE. WHAT COUNTS IS REMAINING MARRIED , m
ETTING MARRIED. THE PARENTS CAN POSSIBLY COERCE THEIR CHILD TO |

wmmmn— BUT CAN NEVER FORCE THEM TO REMAIN MARRIED. mm

FORCE THEIR CHILD TO GET MARRIED; THEY WILL THEN BE SETTING THE

Ol nm REALLY LOVE THEIR CHILD AND ARE concmmmm
WELFARE. IT IS BETTER TO MARRY LATER OR LATE THAN TO MARRY TO

EONE IS NOT READY TO MAKE THE COMMITMENT TO GET MARRIEL
G CHILDREN INTO THIS WORLD.
A WIFE OR HUSBAND AND CHILDREN ARE A RESPONSIBILITY.
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'MUST HAVE THE MOTIVATION TO MAKE THIS COMMITMENT. THE PARENT’S
OR FRIEND’S MOTIVATION IS NOT A SUBSTITUTE. I herewith by reference
include  all the above as additional  Conditions to the prenuptial agreement of the
groom and bride according to  the conditions of the children of Gad and Ruven
‘mentioned in the Bible and previously discussed in length earlier in this responsa.

Man woman and G-D comprise an eternal partnership. THAT IS WHY

The roles of the sexes in Torah does not only relate to ritual observances
~ prayer only. Torah observance considers the over riding interest of the welfare of the
family rearing of children harmony in the home and making a living as more important
than the rituals of prayer a minyon and synagogue services. Women as well as men share
in these areas. There exist areas in life and in Jewish ritual that are exclusively the domain
of women.
Only women have a monthly period and can bear children and only they are
equired to go to the Mikvah after 12 days from the beginning of their period and after they
give birth. Only women make a blessing when they go to the Mikvah. They are the
most important members in passing on the tradition. Those laws that women passed
there exist no dispute in Jewish Law. Women make blessings when they light Shabbot and |
Emmdiu and when they bake bread and take hala. Women must pray each
' m and for Mincha. They must recite the blessings before eating anything and recite
the blessing: following the eating. They are exempt from any Motzveh that is governed d by
time. . They Must observe as well as men all other Mitzvot. They must observe all the
negative commandments. That is why women do not don tefilen and a talit. In addition that
tefilen and a talit are considered men’s apparel that women are forbidden to wear.
MARRIED WOMEN MUST COVER THEIR HAIR.
Women are exempt from praying with a minyon that can be constituted only
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with ten males over 13 years of age. If women attend a Minyon where there are men over 13
~ ¥ears of age and recite the Prayer of Kedusha and answer- omen yehai shmai rabbo at the
~ saying of Kaddish THEY WILL MERIT OLEM HABO THE WORLD TO COME. If ¢
mﬂMMMMWﬁ&aMmyoa of men thereemtsngmrehmtm
their prayers will be heard. If they listen to the reading of the Torah in a Minyon of men
WWIWeWMoWMMMmNMMmo{mTM None of
ese Mitzvohs can be fulfilled if women make their own Minyon. Would they make a
lessing on the Torah in their own Minyon they have violated a sin of making a blessing and
mm G-d’s Name in vain. THEY ARE NOT PERMITTED TO SAY KADDISH
DUSHA IN A WOMEN’S MINYON. IF THEY DO ,THEY HAVE A SIN OF
(G G-D’S NAME IN VAIN.

I am not going to discuss  sexual arrangements that existed historically an t

today that are outside the perimeters of halacha-Jewish hwaﬁwmlﬁ
not discuss trial marriages and living together without marriage . I will not get into deviant
| and forbidden practices such as homo sexuality and lesbianism. Unfortunately some
hmhﬁ&mmn‘imm propose to make such unions legal
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addition to the risks of getting aids and other sexually transmitted diseases.
nfortunately with the advent of scientific advances lesbians can get pregnant using the

 of fertility clinics. Homosexuals can have host mothers bear their children. Su f_'.

ientific advances should be used by couples who are infertile and have impediments to
mu children in the normal way.  There exist many Halachic questions  if it is

~ permitted to employ these methods and a Rabbi who s versed in the four parts of the

Shulchan Aruch must be consulted.

| Our opposition on Halachic grounds to these practices does not mean that lesbians ,

: mmm non married partners should be discriminated against or persecutec - be

ect to any torts. One can abide by the law of non discrimination and Mmm

eligious ground such behavior. OnecaanttokavetMnoerM=m

- family associate with people who elect another sexual orientation. Just as they Innm

freedom in the free world to choose a different sexual orientation ; so do we have this

freedom to choose not to associate or have the members of our family not associate with =

Let us hope that Jews be committed to observe Torah Law and be equally committed
to their spouses . Jews must have good marriages and act responsibly in all their conduct.

RAV HENKIN’S POSITION REGARDING

AGES- NOT IN ACCORDANCE WITH HALACHA-JEWISH LAW
FACTS

-Bride and groom sign a prenuptial agreement that if the age
~ dies the groom retroactively appoints as an agent anyone who will read this contract to write
‘the Get and any two witnesses to sign the Get and give it to his wife. If such an arrangement
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h!&dm flawed, then both groom and bride swear now to have this marriage
retroactively annulled . The wife would be believed that the agreement was not annulled.
mm\wﬂd then be deemed retroactively a gift.

RESPONSE

Rav Henkin on 40" Annual Ezras Torah Lev Ivri page 73 reverses hi
- and says that all prenuptial agreements are null and void . This represents a reversal in

- Rav Henkin’s position from what he wrote in Perushei Ivrol15-117 when he endorses a

| Wmt providing it would win acceptance by all or the majority of all the
Orthodox Rabbis meeting in Israel . Rav Herzog Hahuka Leyisroel al pi Hatorah vol 1 page

91 explicitly states that he is opposed to all annulments unless they win the acceptance of all
‘or the majority of Orthodox Rabbis meeting in Israel.

Furthermore, if the husband at some future date refuses to grant his wife a Ge 3
| 'M@»&m negates any agency he set up in the pmamngmmthewm
‘comy write the Get and any Wumpﬂmtmm&cmwmﬁ
_ﬁ!hghhwife. This is true even if he swears that he will not negate the agen
Hshulchon Even Hoezer 141:140'. He violates his oath , but the agency is annulled. Like
; uwmm deummmmmmmamemu
- agency. See Aruch Hshulchon Even Hoezer 141:142. So,mdoumhwshmnﬂ-

~ motannul the agency. Therefore , it is irrelevant that at the instant when the husband

ﬁ& prenuptial agreement , he stipulated that the wife will be believed that he ¢ C
-m the agency. Such a stipulation is valid only when the husband makes a condition ¢ it
'ﬁ%MWMed’hdwmmﬂatthehMtatammMm
- and the wife’s testimony should be accepted to verify that he did not return . Then we accept
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estimony.. The reason is because she was present when and if the husbanc
_mmwwermthmeofnmnng the agency, it is not mqtﬂr&em&h
mammnmtm husband negates the agency. So she does not know. See
‘uch Hashulchon Even Hoezer 141:157.See also Rav Henkinin Sheorit Yisroel Lev Ivra
- m Torah 40thyear Anniversary page 71-bottom. I answered this objection that a clause
um -MEACHSHOYV -that the Get become operational immediately , but will be
preci by a future event .
hm&emmapmc@k in Jewish Law that one can not make an agency of
mﬂ.'ﬁulm make an agency to appoint some designated person to give a Get that
ready exists to my wife. I can not however make an agency to create at a future date
pething that does not exist now. I can not appoint an agent that he should in turn
m an other agent to write a Get or that he should designate two other witnesses to
sign and witness the giving of a Get. This is called milli lo nimsoru leshliach. Kha
_ M Get is null and void Biblically. Other authorities hold that it is Rabbinica Hly
~ forbidden Other authorities hold that it remains in doubt. . See Aruch Hﬂm&m '
| ?m.m 120 :47. The conditional Get can be distinguished from this objection by the
ywing: In our case The husband himself appoints the agent or agents. He is not

b3 page 118,
At the end of the day having such a Get is equivalent to no Get at all. So we
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would fall back to the fact that the couple get married with the tanding tha
once the marriage dies, then the woman walks free with no Get required.
Instantly,  We would be advising a course of action that contradicts Mishne |
Lamelech on Rambam Ishos 6:10 masne al ma shekosuv betorah. Mishne
icitly states that if one makes a prenuptial agreement that he is
getting married only if there will be no need for a Get  or there will be no need or
Yivom- leverite marriage or Chalitza a form of divoree to free the sister-in -law
whose husband dies with out any child -then such condition is null and void. The
reason is because it negates Torah Law. It is deemed unconstitutional . !
this prenuptial agreement is unconstitutional.

We can distinguish the prenuptial agreement in our previous w
what the Mishne Lamelech is discussing.by the following:

If one does not list the conditions that the marriage will be annulled in the
future then the objections of the Mishne Lamelech are true. However if one
enumerated the individual conditions similar to the cases that the mum
Hoezer 157:4 listed in the case of the leverite brother then the objections of the
Mishne Lamelech do not exist. If they do, then Ramo , Nodeh W,M
Soffer ., Bais Hamair and all the other Halachic authorities who endorse a |
conditional marriage in the case of a leverite brother oppose the ruling of the
Mishne Lamelech.

As pointed out on many occasions

ns all annulments with the exception of
Mekach Tout -a mistake at the instant of marriage- will be in conflic  with the
following authorities:

Rav Yitzchok Elchonen Spector vol 2 #42:3 ; Rav Eliezer Waldenberg in Tzitz.
Eliezer vol 1 # 26: 2, 3, 4 ;Rav Shlome Auerbach in Minchos Shlomo -vol 1 m-
Hoezer # 76 ; Brit Avrohom Even Hoezer # 59:5 ; Netziv Mashiv Dovor &M
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Responsa Ksav Soffer Even Hoezer # 68; and Responsa Oneg Yom Tov. All of
them concur with the interpretation of Shita Mekubetzas on Ksubot 3A on
Rashbah that if no Get or a semblance of a Get exists the woman remains married
Rabbinically even after the annulment. Any children she has with man #2 can
possibly be illegitimate -mamzarim - Rabbinically. I have in this book wrestled
with the above major obstacles in the annulment of marriages. This is a task for
only a rabbi who has mastered and observes the four parts of the Shulchan Aruch
and only in very isolated and limited circumstances as I have discussed. There
exists a danger that if used regularly such use will lead to have an annulment
become the standard practice and the Get will become history.

It is for the above mentioned objections that Rav Piekarski told me not to
use my conditional Get -divorce and conditional marriage as a standard practice.

This is my conclusion as | mention on numerous occasions in this book.
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